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doing or to reward merit, but to relieve a social condition, found in 
practice to be intolerable, by making the business bear as a part of 
its operating cost a part at least of the loss which it causes to those 
engaged in its operations, and considering the fact that every em- 
ployer is charged with the duty of maintaining a safe place of em- 
ployment and protecting his employees from accidental injury, both 
by the common law and by the provisions of the present Compen- 
sation Act, 7 the principal case seems to establish such a precedent 
as is needed and one which is in conformity with the purpose of the 
act and with the wording of the act itself. 

In the course of his decision Justice Shurtleff stated that it might 
be said that to some extent the risk of shooting, hold-ups, assaults 
and the like, has in recent years become so closely associated with 
the garage business as to make employment in such an industry haz- 
ardous. This consideration may have added weight to the present 
case, but does not detract from the main principle upon which it was 
decided, as the Justice further stated, as noted above, that the fact 
that the injury was not peculiar to the employment does not defeat 
recovery. W.N. K. 



Recent Decisions 

Alien Land Law: Right of Lessor to Attack Lease on Grounds of 
Alienage of Lessee — An alien, ineligible to citizenship, brought an action as 
lessee to recover possession against his lessor, under a lease alleged to be 
invalid by virtue of Section 2 of the Alien Land Law, Cal. Stats 1913, p. 206. 
Held: that plaintiff's alienage could be taken advantage of only by the 
attorney general on behalf of the state in the manner provided by the above 
statute, and was not available as a defense to the lessor. Swwa v. Johnson 
(1921) 36 Cal. App. Dec. 42. Hearing in Supreme Court denied Oct. 24, 1921. 

By common law an alien can take land by purchase but not by descent, 
and purchase includes both grant and devise. But though he has the 
capacity to take he may not hold, and the land may be seized by the 
sovereign. Until so seized, however, the alien has complete dominion over the 
same and in a real action may defend his title against all but the sovereign. 
Story, J. in Fairfax v. Hunter (1813) 11 U. S. (7 Cranch) 602, 619. See 
also Santa Paula Water Works v. Peralta (1896) 113 Cal. 38, 45 Pac. 168; 
McKinley Creek Mining Co. v. Alaska United Mining Co. (1901) 183 U. S. 
563, 46 L. Ed. 331, 32 Sup. Ct. Rep. 84. "Promotion of public peace" and 
"Protection of the individual from arbitrary aggression" are attributed as 
reasons therefor. Doe v. Robertson (1819) 24 U. S. (11 Wheat.) 332, 6 L. 
Ed. 488. It has been held that an alien, when ousted, may recover posses- 
sion, Norris v. Hoyt (1861) 18 Cal. 217; that an alien lessor may collect 
rents, Ramires v. Kent etc. Co. (1852) 2 Cal. 558; that he may defend 
against adverse claimants, Ferguson v. Neville (1882) 61 Cal. 356; and 
even as against the state, the freehold estate of an alien was not divested 

7 Workmen's Compensation Act, §34 (Cal. Stats. 1917, chap. 586). 
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until "office found" or some other notorious proceeding. Osterman v. 
Baldwin (1867) 73 U. S. (6 Wall) 116, 18 L. Ed. 730, 31 L. R. A. 179 n. 
While at common law and aside from statute, "office found" applied only to 
freehold estates, it is significant to note in regard to leasehold interests 
that by Section 8 of our present Alien Land Law, Cal. Stats. 1921, p. 
lxxxvii, the remedy available to the state is a sale of the "real property 
covered by such leasehold." Out of the proceeds the value of the leasehold 
is paid into the state treasury, and the balance distributed in accordance 
with the interests of the parties. The spirit of our recording statutes 
should preclude "office found" as against a purchaser for value ignorant of 
the alienage of his grantor or one through whom his grantor claims. Cf. 
Ferguson v. Neville, supra. According to Chancellor Kent, ". . the preroga- 
tive right of forfeiture is not barred by the alienation." 2 Kent Comm. 61. 
It has been held, however, that a mere conveyance to a purchaser for a 
valuable consideration, regardless of knowledge, will bar the action to 
escheat. State ex rel Atcheson v. World Real Estate Co. (1907) 46 Wash. 
85, 89 Pac. 471; Oregon Mortgage Co. v. Carstens (1896) 16 Wash. 165, 
47 Pac. 421, 35 L. R. A. 841. See contra: Scanlon v. Wright (1883) 13 Pick. 
(Mass) 523, 25 Am. Dec. 344. Shall we require that a prospective purchaser 
determine not only the title but also the nationality of each individual in the 
chain of title? 



Constitutional Law: Child Labor Law — On June 3, 1918, the United 
States Supreme Court, by a divided court, held the Child Labor Law of 
1916 unconstitutional. Hammer v. Dagenhart (1918), 247 U. S. 251, 62 L. 
Ed. 1101, 38 Sup. Ct. Rep. 524; 6 California Law Review, 395. The ma- 
jority of the court regarded the act as not falling within the commerce 
powers of Congress and as dealing with matters to which Federal authority 
did not extend. 

On February 24, 1919, Congress passed a new act with a view to rem- 
edying the flaw in the old law. This new act, instead of prohibiting trans- 
portation in interstate commerce of the products of child labor, laid a tax 
of ten percent, upon establishments using child labor contrary to its 
provisions. In George v. Bailey (Aug. 22, 1921; not yet reported), before 
the District Court of the Western District of North Carolina, this act in turn 
has been held unconstitutional. After reaffirming the position taken in 
Hammer v. Dagenhart, the court proceeded to hold that the act of 1919, 
although in terms "an act to provide revenue", is not such in fact; that it 
could never have been intended to raise a revenue, the effect being rather 
to annihilate the subject of taxation. It is accordingly construed to be 
an act designed to impose a penalty in order to deter the violation of the 
child-labor provisions of the act. The court argues that, the law not 
being a revenue measure, Congress had no authority to pass such a law, 
and that here again we have an unwarranted attempt upon the part of 
Congress to "regulate labor inherent in the states." We still believe that 
under the plenary nature of the commerce power granted to Congress, the 
act of 1916 should have been valid. Hoke v. U. S. (1913) 227 U. S. 308. 
57 L. Ed. 523, 33 Sup. Ct. Rep. 281. The state bank-tax case and the 
oleomargarine tax case throw grave doubt upon the correctness of the 



